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The Problem of Defining Borders
INn Western Democr acies

By Katharine Betts

What are National Borders?

This question is another way of asking: “what isa
state?’. In Weber's definition it is “an organization
which successfully upholds a clam to binding
rule-making over aterritory, by virtue of commanding
amonopoly of the legitimate use of force.”? A working
definition of a nation state (the particular kind of state
that has developed over the last couple of hundred
years) could run like this. a nation state is a state
comprising both a group of people and aterritory. The
people have some sense of belonging to each other and
are governed by a unified political system which
defends the territorial borders and decides who is and
who is not a member of the national political
community. The sense of belonging may be based on
real or imagined ethnic links or on shared political
idedls.

Because amodern nationisboth aset of peopleand
aterritory, we have two kinds of national borders: the
territorial borders defining the physical domain of a
state, and the social or political borders defining its
members. But, whilethe nation stateisboth aterri-torial
organization and a membership organization,® territory
and membership do not always coincide completely. At
any one time some people who are members may be
outsidetheterritoria borders (indeed some may beborn
outside them) whileotherswho are not members may be
inside the territorial borders, as temporary migrants,
tourists, permanent (but unnaturalized) migrants, or as
illegals.

Some writers claim that the nation state is a thing
of the past. European nations developed out of feudal
empires and scattered peasant societies in response to
the demands of industry and the need for communi-
cation between different groups and regions, aswell as
thepolitical will of nation-builders determined to create
a common culture and a common sense of identity
which submerged parochial feelings.* Later on, nations
developedinother areasin responseto colonialism. But
the argument is now put that these days are gone. The
time when nations shaped the economic, cultural and
political institutions which structure the lives of their
members is past. Today we have global capitalism
shaping our economic circum-stances while culture is

pulled between a homogenized Hollywood product at
one pole and scraps of ethnic groups at the other.
Squeezed between thetwo forcesof transnational capital
and parochial fragmentation, the nation has|ost most of
its economic and cultural functions® In this
“post-national”® or “ postmodern”” view the nation state
is now no more than a hollow shell .2

There is force in the argument that the economic
and cultural powers of nation states are how more
limited than they were. But their political role is still
crucial and their economic functions have not all been
shed. Thisiswhy the two sets of borders are important.

Thebasicpolitical institutionfor providing internal
and external security isthe state. It also manages access
to scarce resources. The state claims jurisdiction over
the natural and built environment within its territory,
providesor failsto providefor public safety and therule
of law, and mediates the production and distribution of
wealth. Potent though they be, transnational
corporations do not subsidize schools and hospitals, nor
do they pay old-age pensions. The nation state is our
most powerful political institution: it is the only
effective means through which we can work to protect
thelocal environment from human folly and to preserve
asocial structure that supports the rights of citizens.

Political ingtitutions do still matter. For example,
someauthorswho are keen to pronouncethe nation state
obsolete also argue strongly that Australia should
protect peopl€e’s rights. Racism and sexism must be
eliminated. The needs of groups that have suffered
discrimination and marginalization must be met. The
principle of cultural self-determination must be upheld.
Labor-market segmentation must be overcome. Above
al, “the history of white racism and genocide against
the Aborigines must become a central theme of
education and public debate.”® What institution is to
protect these rights and implement these policies? The
answer is unclear. They smply tell us that strategies
“must be based on an attempt to redefine the basis of
social organization, and to move away from a political
emphasis on the nation-state.”*°

"When we brush the postmodernists
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obscurantist camouflage aside
and look at the stage again, the
nation stateis still necessary..."

Naive utopians of the “wouldn't it be nice” school
of thought** may imagine that if there were no more
nations there would be no more force. They are
dangerously unhelpful, but at |east they givelip-service
to humane ideals. Some of the postmodern anti-
nationalists do not. They delight in proclaiming the
death of the author,* and of the subject,”® and of truth™
and of meaning. They have rediscovered Nietzsche and
de Sade, and substituted the “limit experience” for
humanism.” For them the Enlightenment has retired
from the stage,™® drawing nations and their jurisdictions
with it.

But, as postmodernists amuse themselves in their
playful fashion with nihilistic enthusiasms, there is a
danger that some nations will implode. As states lose
their monopoly over the legitimate use of force, a“free
market” in violence gathers pace. In the face of
demographic and other pressures, anarchy may be
gaining a broader sway. (Kgolan documents this threat
in “The Coming Anarchy”.*) Utopian and postmodern
anti-nationalists are not playing a“knowledge game”*®
that has much relevanceto thevictimsof the breakdown
of central authority in Afghanistan, Angola, Haiti, Iraq,
Mozambique, Burma, Sudan, Zaire, Rwanda, Burundi,
Georgia, Liberia, and Tajikistan.’

When we brush the postmodernists' obscurantist
camouflage aside and | ook at the stage again, the nation
state is still necessary® and, where it survives in a
reasonably civilized form, it is grappling with real
problems. These are modern problems which, as the
utopians appeals for rights and justice demonstrate,
come straight from the Enlightenment.

Territorial jurisdictions cover al of the surface of
the Earth which can be inhabited. The world is now
filled up with states that are relatively strong.” The
modern state claims to rule throughout itsterritory, and
movement acrossitsbordersengagesitsvital interests.
Brubacker points out that the state could be tempted to
make its task of government easier by expelling
unwanted people — the malcontents, the poor and the
sick — beyond its borders. But it cannot do this easily
becausetheworldisnow filled up with territorial states,
each butting up to the next with no buffer areas of
“nonstate, semistate, pseudostate” zones® As the
expulsion of theethnic Chinesefrom Viethaminthelate
1970sand the Mariel boatliftin 1980 show, thisfact has
not aways deterred states from expulsions.
Nevertheless, states that wish to live with ther
neighbors in an orderly way and that want to trade and
to facilitate legitimate travel cannot behave in this
fashion.®

Official expulsions and dumping of unwanted
people disrupt international relations but, as we also

know, much independent movement of individuals and
familiesoccurs, irrespective of whether it isencouraged
by countries of origin or not. Conditions between
nations are unequal . Some states have more resources at
their disposal than others, and some are more stressed
by poverty, population growth and internal political
conflict. The division is most marked between the
Western developed nations and the under-devel oped
nations of the Third World. Today many inhabitants of
poor nations see apersonal solutiontotheir problemsin
migration to the West, to Europe, North America, or
Australia. This is especialy true for the better-off
members of developing countries, the people who have
the means to travel.

The question of who should belong to which territory
and to which polity is acquiring anew sharpnessthat it
lacked in 1900 when there were still fewer than two
billion people on Earth. As numbers grow towards ten,
eleven, or twelve billion by the end of the next century
this question will become even more acute.

Citizenship asa Principle

of Membership

Nations are defined by their political and territorial
borders. Quite apart from the risk of civil unrest, these
definitionsare facing new challenges, challengeswhich
stem not from disorder and disregard for the law but
from the very same sources as the law itself. It is these
chalenges rather than the anarchy which Kaplan
describes which concern this paper.

Whilethis paper isfocussed on thepolitical bordersthat
establish membership, the questions of political and
territorial borders are, as we will see, closely linked. In
Western democraciesthe community of memberswithin
the social borders are known ascitizens. There are other
kinds of members of other kinds of states. Peasants,
serfsand vassalsare members of feudal kingdomswhile
dictatorships and empires contain subjects, slaves and
indentured servants. But democracies have citizens.
Citizens are members who have certain rights and who
participateinthe government of the polity towhichthey
belong. This means that when we are talking about the
political borders defining membership of Western
democracies, we are talking about citizenship.

Despite this, most of the scholarly writing about
citizenship concentrates on citizenship as a status
embodying universalistic rights (civil, political and
social) rather than as a status signifying membership of
a polity.®® Authors consider the claims that members
may make and neglect the parallel question of who may
claim to be a member. While such a focus limits this
work, thework isnonethel essuseful. Fromit we can see
that, as citizenship develops, rights and duties are set
down in written rules and procedures. These rules and
procedures are held to apply to all citizensregardless of
their personal attributesor connections. Citizensshould
not be denied a fair tria because of their race, or be
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barred from voting because of their sex, or be given a
position to which they were not entitled because they
wereafriend of agovernment official. Once citizenship
isfully developed, therule of law ismeant to replacethe
politics of privilege and patronage.

Theabstract noun univer salismdescribestherights
that flow to individuals from the impartial rule of laws
and written procedures, while giving or withholding
favors on the basis of an applicants personal qualities,
be it their ethnic background, gender or family
connections, is particularism. The development of
citizenship is a process by which particularistic
principles are gradually replaced by universalistic ones
for an ever-widening proportion of the national
population.?® At the turn of the century the circle was
growing to encompass first all adult men and then all
adult women, and now we are talking of children’s
rights. Some philosophers try to extend the idea of
universal rightsto animals and areas of wilderness.

At the level of rhetoric, universalism is showing a
universalizing trend. This tendency is such that many
statements about rights (including international
declarations issued by the United Nations and
statements made by church groups) try to offer rightsto
people who are not members of democracies and to
people who are stateless.”” The universalizing language
of citizenship is now being applied beyond national
borders. Thus it has been argued that Austraia’s
“humanitarian values and international stances on
human rights demand” that we welcome boat people
fleeing poverty and homelessness, irrespective of their
refugee status,?® or that “in Catholic social teaching ...
there is no warrant for a doctrine of absolute rights to
borders ... Australians belong to one human family or
‘global village,” and as such have mutual obligationsto
promote participation and development rights of all
people around the world, irrespective of national
boundaries,”® or that there is a “right to asylum, the
right to settle in anew country.”*

" Universalist rights only exist
because a community of citizens
observes mutual obligations.”

To livein asafe world where every human being,
indeed every living creature, got a fair chance would
indeed be paradise. But rights cannot subsist on good
intentionsa one. Universalisticrightsonly exist because
a community of citizens observes mutual obligations.
Some of these obligations do not necessarily feel
onerous. To protect civil rights, members of a
community must refrain from taking the law into their
own hands. To protect political rightsthey should avoid
terrorizing voters or stacking ballot boxes. But, if social
rights are to be protected, citizens must pay the taxes
which support the community and avoid making

fraudulent claims on the common pool of resources.
They must do thisif public goods are to be funded and
welfare benefits paid to people who meet established
criteria of need.

Social rights to the human dignity provided by a
decent standard of living are expensive. But civil and
political rights can be costly too. Most of usmay, at this
moment, have little desireto terrorize our neighbors but
we must still pay for the law enforcement that controls
the few who are moved in thisway. And, the more we
economize on social rights, the more we may have to
pay to protect civil and political rights. (As we have
seen, in some areas the will to protect civil and political
rights has fractured and the price to secure them cannot
be paid. In such circumstances random violence and
systematic murder become commonplace.)

The Dilemma

of the Liberal Democracies

Democracies, polities made up of citizens, are
based on a network of rights and obligations which
apply inanon-discriminatory way to all members. They
do not work in a particularistic fashion. But here we
havethedilemma. Likeother states, democraciesconsist
of a bounded community of members. And these
boundaries, or borders, depend on accidents of birth,
and on whether outsiders can persuadeimmigration and
naturalization authorities to alow them to become
insiders. Biological chance or migration politics
determine who is recruited into the national citizenship
club: universalism on the inside is regulated by
particularism on the outside. (Indeed in Australia’ scase
this often seems a good old-fashioned particularism
where money and nepotism are actually written into the
immigration rules.) There has been no universalistic
right to immigrate. Governments decide who may or
may not comein.*

The American scholar, Peter Schuck, is one of the
few to have analyzed the contradiction between the
principles governing the claims that citizens can make
and the principles governing who may claim to be a
citizen. He writes that prior to the 1980s the courts in
the United States had been content to accept the
decisions of Congress and the bureaucracy over
immigration decisions. The Constitution stopped “ at the
water's edge” or, as one Supreme Court judgement put
it, “Whatever the procedure authorized by Congressis,
it is due process as far as an alien denied entry is
concerned.”* This uncovers the heart of the liberal
demaocracies' dilemma. When it comes to boundary
mai ntenance they do not, and cannot, practice what they
preach.

Without boundariesand control over new members
the people who nominally constitute a polity will feel
less commitment to each other. People who fedl that the
network of rights and aobligations that they have
established is being turned into a commons will
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withdraw from the implicit contract that they had
formerly made with fellow members. They may even
demand morerights, in order to obtain amaximum share
of adiminishing set of public goods, while observing
fewer duties and obligations. For example, Gary
Freeman argues that welfare policies in Europe are
becoming “Americanized” in the face of immigra-tion.
Social rights depend on boundary maintenance because
they involvetheredistribution of resourcesto members.
A continuing inflow of new memberserodes support for
social policies, and politics take an ugly turn in which
welfare is seen as something paid for by “us’ for
“them” .

Democraciespridethemselvesontheuniversalistic
rightswhich they offer to their members but they cannot
practicewhat they preach when it comesto maintaining
their membership and territorial borders. It is this that
Robert Birrell has called the dilemma of the libera
democracies.®

" A continuing inflow of new
members erodes support for
social policies, and politics

takes an ugly turn..."

Universalismisasocial product. Biology may help
program us to care for our near kin, but complex social
arrangementsarerequired if weareto set up institutions
which enable us to care for fellow members of our
community, people who are personally unknown to us.
The modern nation state is such a set of institutions and
it and they depend on borders.

When we talk of rightsit is easy for us to think
only of ethics and the mora principles that we want
these rights to promote. We may forget that the rights
depend, not on abstract notions alone, but on the
willingness of aset of individual sto meet obligationsto
the group to which they belong. If the group ceases to
exist because its boundaries have dissolved, the
obligations will not be met and the rights will dissolve
too. Wewill befortunateif such adissolution stopswith
amiddle class tax revolt and the affluent few growing
accustomed to beggarsin the street. It is easy to forget
that the decent standards of thewelfare state, itsinternal
universalism, depend on external particularism.

" Can ajust and compassionate
community survive without
the administrative authority to
select from potential immigrants?"

Citizenship is based on universalistic principles
while exclusion cannot find alogical basiswithin these

universaistic principles. Exclusionisparticularistic. The
potential for conflict between internal universalism and
external particularism has grown in the West over the
last two hundred years as universalistic principles
expanded within national communities. But this
potential conflict has only recently become obvious.
When the new applicant for membership was beyond
the water’ s edge it was easy to ignore the contradiction
between the two sets of standards. But nowadays many
applicants have landed and the contradiction has been
brought home to us on shore with a rush.

On-shore Migration:

Particularism and Universalism M eet

Western democracies, including Australia, are
experiencing pressure from foreigners, most already
on-shore, who use local legal proceduresto argue their
case to stay on. This pressure has developed because
universalistic rights embodied in the concept of
citizenship have been extended, often by default, to
allow foreignersto use domestic legal proceduresto put
their case to immigrate.

We can see this development in Austraia. In the
late 1970s and early 1980s changes in administrative
law were introduced to help protect the rights of
Australian citizens, and permanent residents, who had
been unjustly treated by government departments. But,
before long, the new procedures were being used by
foreign visitors who had been refused permanent visas
but who wanted to stay on. The fact that they were
already on Australian soil gave them access to the
courts, and the new administrative law meant that this
access was of use to them. During the 1980sincreasing
numbers of disappointed applicants appealed to the law
and found that they were likely to receive a judgement
that was in their favor and against the Department of
Immigration.® Once outsiders can cross the territorial
border they can gain access to the courts (or other
review tribunals) and are in a position to attempt to
cross the membership border.

This is the form that the dilemma of the libera
democracies has taken for us. Can a just and
compassionate community survive without the
administrative authority to select from potential
immigrants, excluding some(or al) accordingtoitsown
interests? But can a community remain just and
compassionate if it practices exclusion with no right of
appeal ?

Governments traditionally deny that there is any
“right toimmigrate” and assert that the control of entry
isamatter of national sovereignty: for examplethefirst
of the nine immigration principles that the Minister,
Michael MacKellar, announced in parliament in June
1978 wasthis:

It is fundamental to national sovereignty that the
Australian Government alone should determine
who will be admitted to Australia. No person
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other than an Australian citizen, or a constituent
member of the Australian community, has a basic
right to enter Australia.®®

But circumstances have changed. We are now in a
second wave of post-war migration and official denials
of a“right to immigrate” may have less substance now.

There have been two waves of post-war migration
to the more-devel oped countries, one from just after the
war to 1974, the other from 1974 to the present. The
first wave was dominated by pull factors and often
involved movement from poorer Western nations (in
Eastern and Southern Europe) to more affluent ones. In
1974 the oil shock and world recession led many
migrant receiving nations to reassess their policies. For
most of them, 1974 marked the end of immigration
dominated by a need for workers, or for people to
augment the demographic make-up of a country. But
migration did not stop; rather a second wave devel oped
which ismore often driven by supply than by demand.*’
The new immigrants often come from new source
countries. AsMoslemsand Africansmoveinto Western
Europe, Latin Americans into the United States, and
Asians into Australia, the second wave of immigrants
aremorevisiblethan thefirst. They arealsolikely to be
(or be perceived to be) more distant in cultural terms
from the receiving countries than the people who came
before.

Immigration driven by pushfactorsis, of itsnature,
harder to control than immigration based on pull factors
originating within the host country. But the shift in
emphasis from pull to push is compounded by changes
in other factors. These may be caled “intervening
variables,” variables affecting the facility with which
people can move.® They include personal networks.
Most people have always preferred to move to areas
where there were friends and relatives to ease the
adjustment. But personal networks are now being
augmented by the communications revolution
(telephones, television, movies and radio) and by the
revolution in transportation.

" ...rational argument cannot change
the circumstancesin which internal
universalism depends on
external particularism."”

The communications revolution also means that
peopl €’ sknowledge about the West hasgrown and, with
the transport revolution, the relative cost of travel has
dropped enormously while its convenience has
increased. At the sametime, Western societies are eager
to encouragetourists and overseas students. All of these
factors combine to convert the winding Qathways of
personal networks into broad highways.®® But, while
many features of the second wave seem new, ideas

about rights present themost striking difference between
the migration of the 1950s and that of the 1990s. The
rights revolution can provide an additional lane to this
highway. This revolution is not simply a question of
increased sensitivity toindividual rights. It doesnot just
flow from our troubled consciences and their insistent
demands, but from the fact that the demands are being
made on shore and that the default position is that
would-be migrants have aright to make these demands.
During the second wave, growing numbers of
people anxious to join, or at least reside in, Western
countries found their way to places where they wished
toliveandthenappliedfor “ on-shore” migration. If they
were unsuccessful many appealed to the law. Most
democracieshaveallowed foreignersto dothis; to close
the courts to foreigners seems harsh and arbitrary to
citizens long accustomed to the protection afforded by
their own civil rights. How could a people accustomed
to justice use unjust methods to protect their borders?
To prevent this we have to change the default
position and openly acknowledge that we run two sets
of standards. As it is, on-shore applicants can appeal
against decisions to exclude them, extend their time of
residence, and possibly remain indefinitely,” asindeed
the current wave of Chinese students and other
asylum-seekers have done.** True, the problem is less
pressing at this moment in Australia than it is in the
United States and Western Europe but, as our recent
experience shows, the potential isthere for it to grow.

Conclusion

Schuck argues that citizenship's first purposeisto
provide a way of answering the question of who is a
member of a particular community and who is not. It
provides a way of defining membership for nations
which need an answer to the question of “who
belongs?’ which is based not on “divine revelation or
settled tradition or...some immanent, organic social
principle” but on rational argument.*?

But rational argument cannot change the
circumstances in which internal universalism depends
on externa particularism. This is an irresolvable
problem. We are of course confronted by many such
problems. Before the long economic boom of the post-
war years political ideology sensitized us to the
existenceof irresolvableproblems. Affluence seemedto
render such problems obsolete. The tougher political
ideologies of the past were abandoned and, for most
educated people, were replaced by a rather incoherent
set of ideas that we can call liberal cosmopolitanism..
Treat othersdecently and they will repay your kindness.
There are plenty of resourcesfor all. And, if difficulties
seem to Persist, we probably have a communication
problem.*® These ideas provide an unhelpful guide to
effective policies for settling disputes within national
borders and they are a hopelessly inadequate basis for
immigration policy.

In fact the problem of on-shore migration is being
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tackled in different countriesand in different ways. The
liberal democracies aretrying to find workable policies
to protect their membership borders. These policies
include more stringent efforts to protect their territorial
borders from bogus “temporary” movement aswell as
attempts to deny foreigners some of the civil rights
accorded to citizens when forej‘gners attempt to use
these rights to sue for residence.

Pragmatic responses to difficult circumstances are
being developed. But a naive belief that rights can be
drawnon assomeindefinitemoral resourceirrespec-tive
of acommon commitment to honor obligations makes
thetask difficult. Walzer tellsusthat: “To tear down the
wallsof the stateisnot...to create aworld without walls,
but rather to create athousand petty fortresses” .*® Such
an outcome would not advance the interests of those
who had formally lived within the territorial borders of
the more secure and affluent nation states. Nor would it
help the less privileged. u
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