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Counterattacking a Lawless Judiciary

MARTIN WITKERK

merican conservatives have been bemoaning
Ajudicial activism since at least the 1950s, but the
problem continues to worsen. Today, our courts
are mandating the release of criminal aliens into our com-
munities even as they jail peaceful Christians for refus-
ing to play along with “gay marriage.” Yet many remain
reluctant to endorse resolute action to rein in judicial tyr-
anny, conjuring up all kinds of negative consequences
which might flow from such “extreme measures.” They
prefer to content themselves with hoping that future
Republicans will appoint more strict constitutionalists.
Author Daniel E. Horowitz, a columnist for Con-
servative Review, urges his fellow conservatives to aban-
don such vain hopes and gird up their loins for a deci-
sive struggle against an out-of-control judiciary. In the
first place, he points out that recent court decisions repre-
sent a new level of jurisprudential effrontery that would
have made Earl Warren blush. In its gay marriage deci-
sions, the court mandated a social revolution in the name
of a concept not only clearly absent from the Constitu-
tion but non-existent until a generation ago. In failing to
strike down Obamacare, the court endorsed government
compulsion on Americans to buy a private product, viz.,
health insurance. As Horowitz points out, this amounts
to granting the government power to regulate not merely
citizens’ actions but even their non-action. Furthermore,
by upholding the individual mandate as a function of
Congress’s power to levy taxes, Justice Roberts in effect
rewrote Obamacare from the bench, setting a precedent
for the courts to act as a kind of super-legislature. Courts
have recently granted a foreign power (Mexico) standing
to sue on behalf of its citizens who have entered the U.S.
illegally. They have also begun applying international law
to overturn American law. None of these judicial usurpa-
tions would have been thinkable even twenty years ago.
Such wrongs cannot be righted simply by electing
more Republicans to office. As Horowitz points out, the
party bats about .500 at appointing strict construction-
ists, whereas Democrats have a close to perfect record
of appointing post-constitutionalist judicial supremacists.
Moreover, many ‘“‘conservative” jurists accept a one-
way understanding of stare decisis that requires them to
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uphold unconstitutional decisions of past liberal judges
as precedent, even when those decisions themselves were
reversals of long-standing settled law. In just eight years,
Obama managed to replace 40 percent of the federal judi-
ciary, and we will be stuck with many of these characters
for a long time to come. It is too late to play catch up.

Horowitz is particularly acerbic against conserva-
tives who cling to the illusion that their enemies care
about consistency. The same courts which think the gov-
ernment entitled to force citizens to buy insurance do not
believe the government is authorized to deny citizenship
to the children of illegal aliens. The same courts which
grant legal standing to foreign governments and illegal
aliens refuse such standing to Immigration and Customs
Enforcement personnel and elected American sheriffs. In
a word, American courts have no /legally consistent juris-
prudence at all; they are only consistent in

siding with the preferred left-wing political
outcome and backfilling it with incomprehen-
sible and appallingly hypocritical legal anal-
ysis. When its suits their preferred outcome,
they will side with the states over the federal
government and vice-versa, even when the
legal rationale is internally conflicting.

Horowitz emphasizes that such judicial malfea-
sance is nowhere more harmful than where it concerns
immigration. He distinguishes five immigration-related
practices which are currently undermining America’s
sovereignty: chain migration, refugee resettlement,
birthright citizenship, counting illegal aliens in the cen-
sus and congressional reapportionment, and non-citi-
zens voting in our elections. Chain migration, besides
the sheer numbers it brings in, removes the authority to
decide who can become American from Congress and
gives it to immigrants themselves. Refugee resettlement
gives that same authority to the United Nations and pri-
vate resettlement agencies. Both voting by illegal aliens
and the counting of illegal immigrants for purposes of
congressional appointment dilute the votes of American
citizens and unfairly increase the political clout of urban
areas heavily settled by illegals.

Recently, there was a case before the Supreme
Court in which two Texans from rural coun-
ties sued the state for debasing their franchise
by empowering citizen voters in large immi-
grant districts. A majority of justices signed
onto an opinion indicating that states not only
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had the right to include illegal aliens in draw-
ing the maps, they had a constitutional man-
date to do so.

But perhaps the most outrageous example of immi-
gration-related judicial usurpation is birthright citizen-
ship. No statute has ever granted citizenship to the chil-
dren of foreigners, let alone illegal aliens. The practice

likely evolved from sheer laziness... The
relevant agencies never bothered to enforce
verification and give the hospitals forms
that required one parent to show their Social
Security card. It was only after the problem
became pervasive and conservatives began
calling attention to it in the early *90s that lib-
erals retroactively created a convoluted legal
rationale... to defeat popular and common-
sense efforts to end the practice.

The heart of Mr. Horowitz’s book is its ninth chap-
ter advocating specific measures for reining in the judi-
ciary. Impeachment is a non-starter, for it would require
a two-thirds majority of the U.S. Senate, and votes can
be counted to split along party lines. Constitutional
amendments would require similar supermajorities.

But neither of these more drastic remedies is even
necessary: the Constitution gives Congress very broad
powers to regulate the judicial branch. Article I, Section
8 and the Judicial Vesting clause of Article III, Section
1 give the legislative branch full authority over the cre-
ation of the “inferior courts and tribunals,” i.e., all courts
except the Supreme Court. The Supreme Court itself
ruled in 1812 that lower courts “possess no jurisdiction
but what is given them by the power that creates them,
and can be vested with none but what the power ceded to
the general government will authorize them to confer.”

As for the Supreme Court itself, the Constitu-
tion grants it just three spheres of original jurisdiction
which cannot be removed from it without a constitu-
tional amendment: cases dealing with ambassadors and
government ministers, cases of admiralty and maritime
jurisdiction, and disputes between multiple states or res-
idents of multiple states.

Horowitz quotes a number of the founders and
justices of the early republic in support of Congress’s
power to regulate the judiciary: Alexander Hamilton,
John Marshall, Edmund Randolph, Joseph Story, and
Roger Sherman.

A famous precedent for jurisdiction stripping is
provided by an act of the Radical Republican-led Con-
gress of 1867. This Congress had previously passed a
Military Reconstruction Act, under the provisions of
which a southern newspaper editor was arrested. He
appealed his case all the way to the Supreme Court, and,
to prevent the Court from letting him out of prison, Con-
gress quickly repealed the section of the Military Recon-
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struction Act which granted the Supreme Court appel-
late jurisdiction on the matter. In response, Chief Justice
Salmon P. Chase wrote: “We are not at liberty to inquire
into the motives of the legislature. We can only exam-
ine into its power under the Constitution, and the power
to make exceptions to the appellate jurisdiction of this
court is given by express words.”

Most recent attempts at jurisdiction stripping have
gotten nowhere, but one significant exception was the
Prison Litigation Reform Act of 1996:

Following decades of federal intrusion in
criminal justice in which the courts would
grant all sorts of rights to prisoners and inval-
idate different forms of incarceration, Con-
gress passed a law regulating the court’s abil-
ity to strike down such arrangements. The
bill was signed into law by Bill Clinton and
upheld by the Supreme Court.

In response to the Court’s gay marriage decision,
Sen. Ted Cruz has introduced legislation stripping the
Supreme Court of jurisdiction over marriage. Horowitz
advocates similar measures to strip the court of its abil-
ity to overturn federal immigration enforcement laws.
Under such legislation, immigration-related cases could
still be heard by state courts, but at least state court
judges are answerable to the voters.

A second, possibly more politically viable way of
constraining the federal judiciary would be to require
the Supreme Court to garner a supermajority in support
of any opinion that strikes down legislation as unconsti-
tutional. This need not be done once and for all, but can
be required in relation to individual pieces of legislation.
For example,

If Congress passes a law to remove ille-
gal aliens from the census or deny their
American-born children citizenship... they
can attach a provision defining the quorum
needed by the courts to invalidate the law.

Such a provision could even require unanimity,
though Horowitz suggests a seven-vote majority would
be effective in most cases.

This is not a new idea. One constitutional scholar
identified over sixty congressional proposals between
1823 and 1981 which have sought to impose a superma-
jority requirement. North Dakota and Nebraska already
impose such a requirement on their state supreme courts.

Mr. Horowitz’s book went to press last year before
Donald Trump had secured even the Republican nomi-
nation. Its message has, however, been given greater
urgency by recent judicial decrees blocking implemen-
tation of President Trump’s executive orders. A decisive
showdown with the federal judiciary may prove neces-
sary before the president can begin to govern the coun-
try effectively. m



